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meetingin theFederalRegister.The
first meetingwill focuson procedural
~natters,including dates,times,and
locationsof futuremeetings.Notice of
subsequentmeetingswouldalsobe
publishedin theFederalRegisterbefore
beingheld.

FRA expectsthattheCommittee
would reachconsensusandpreparea
reportrecommendingaproposedrule
within six monthsof the first meeting.
However,if unforeseendelaysoccur,
theAdministratormayagreeto an
extensionof that time if aconsensusof
theCommitteebelievesthatadditional
time will resultin agreement.The
processmayendearlierif thefacilitator
so recommends.

(J) CommitteeProcedures:Underthe
generalguidanceof thefacilitator, and
subjectto legalrequirements,the
Committeewould establishthedetailed
proceduresfor meetingswhich it
considersappropriate.

(K) RecordofMeetings:In accordance
with FACA’s requirements,FRA would
keeparecordof all Committee
meetings.This recordwould beplaced
in thepublic docketfor this rulemaking.
Meetingsof theCommitteewould
generallybeopento thepublic.

(L) Consensus:Thegoalof the
negotiatingprocessis consensus.FRA
proposesthattheCommitteewould
developits own definition of consensus,
whichmayincludeunanimity,asimple
majority, orsubstantialagreementsuch
thatnomemberwill disapprovethe
final recommendationof theCommittee:
However,if theCommitteedoesnot
developits own definition, consensus
shall be unanimousconcurrence.

(M) Noticeof ProposedRulemaking
andFinal Rule:TheCommittee’sfirst
objectiveis to prepareareport
containinganoticeof proposed
rulemaking,preamble,andeconomic
evalutation.If consensusis not obtained
on someissues,the reportshould
identifytheareasof agreementand
disagreement,andexplanationsfor any
disagreement.It is expectedthat
participantswill addresscost/benefit,
paperworkreduction,andregulatory
flexibility requirements.FRA would
preparean economicassessmentif
appropriate.

FRA would issuetheproposedruleas
preparedby theCommitteeunlessit is
inconsistentwith statutoryauthority of
theagencyor otherlegalrequirements
or doesnot, in theagency’sview,
adequatelyaddressthesubjectmatter, if
that occurs,FRA would explainthe
reasonsfor its decision,orwould
modify theproposalin a waythat
allowsthepublic to distinguish
modificationsfrom theoriginal
proposal.

TheCommitteewould reconveneto
reviewcommentsreceivedin response
to publicationof theproposedruleand
would negotiateto producea
recommendedfinal rule. FRA would
issuethe.~ecommendedfinal ruleas
preparedby theCommitteeunlessit is
inconsistentwith statutoryauthority of
theagencyor otherlegal requirements
or doesnot, in the agency’sview,
adequatelyaddressthesubjectmatter. If
thatoccurs,FRA would explain the
reasonsfor its decision,orwould
modify therecommendedfinal rulein a
waythatallowsthepublic to
distinguishmodificationsfrom the
recommendedfinal rule.

(N) KeyIssuesfor Negotiation:FRA
hasreviewedcorrespondence,petitions,
injury data,existingrailroadoperating
practices,andhasengagedin extensive
dialogueconcerningtheprotectionof
roadwayworkers.Basedon this
information andrulemaking
requirements,FRA hastentatively
identified majorissuesthat‘shouldbe
consideredin this negotiated
rulemaking.Other issuesrelatedto
roadwayprotectionnot specifically
listed in this Noticemaybeaddressed
as theyarisein thecourseof the
negotiation.Commentsareinvited
concerningtheappropriatenessof these
issuesfor considerationandwhether
otherissuesshouldbeadded.

1. Are devicesavailablethatmaybe
usedto reducetherisk of dangerto
roadwayworkers?If so,how dothese
devicesworkandwhatarethecosts
associatedwith them?

2. Are thereappropriateproceduresor
operatingpracticesthatmaybe
institutedeffectivelyto reducetherisk
of dangerto roadwayworkers?If so,
whatarethecoststhatwill be
associatedwith implementingthese
practicesandprocedures?

3. Are thereappropriatetraining
programsthatmay begivento reduce
the risk of dangerto roadwayworkers?
If so, at whatintervalsshould theybe
taught?Also, what arethecostsandthe
time associatedwith suchaprogram?

4. Are therepeculiartopographical,
environmental,andoperational
conditionsthat mustbe consideredin
developinga programto reducetherisk
of harm to roadwayworkers?Whatare
thespecificconditions,andhow do
they vary from oneregionto another,
andfrom onerailroadto another?What
would thecost for this programbe?

5. Shouldanyprogramdeveloped
vary accordingto thesizeof arailroad?
If so, explainwhy suchvariationsare
necessaryandhow theprogramsshould
differ.

6. What recordkeepingandreporting
requirements,if any, shouldbe

instituted to advancethesafetyof
roadwayworkers?Whatis theamount
of time andcostinvolvedwith these
requirements? -

7. What enforcementprocedures
should FRA utilize to ensure
compliancewith anyruledeveloped?

8. Asidefrom theobviousbenefitof
providing saferworkingconditionsand
so reducingtherisk of injury anddeath
for roadwayworkers,arethere
additionalbenefits(bothmonetaryand
non-monetary)thatwill result from the
implementationof aruleconcerning
roadwayworkers?

9. Do anyrailroadscurrentlyhave
internaloperatingpracticesthataddress
theintendedpurposesof this negotiated
rulemaking?If so, pleaseprovidethe
backgroundfor implementationof these
practices,andadescriptionof their
effectiveness.Also, what werethecosts
andbenefitsassociatedwith
implementingthesepractices?

IV. Public Participation

FRA invites commentson all issues,
procedures,guidelines,interests,and
suggestedparticipantsembodiedin this
Notice,All commentsandrequestsfor
participationshouldbesubmittedto the
DocketClerk, Office of ChiefCounsel,
FRA, 400SeventhStreet,SW., Room
8201,Washington,DC 20590.

Issuedthis 11th dayof August1994.
JoleneM. Molitoris,
Administrator.
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SUMMARY: TheU.S. FishandWildlife
Service(Service)announcesa 90-day
finding on apetition to list thescaled
dunebuprestidbeetle(Lepismodora
algodones)undertheEndangered
SpeciesAct of 1973,asamended(Act).
TheServicedeterminesthat substantial
information hasnot beenpresented
indicating thattherequestedactionmay
bewarranted.
DATES: Commentsfrom all interested
partieswill beaccepteduntil further
notice.
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ADDRESSES: Comments and materials
concerningthis proposalshouldbe sent
to theField Supervisor,CarlsbadField
Office, U.S. FishandWildlife Service,
2730 LokerAvenue\Vest,Carlsbad,
California92008.Thecompletefile for
this actionis availablefor public
inspection,by appointment,during
normalbusinesshoursat theaddress
listedabove.
FOR FURTHER INFORMATION CONTACT:
Gail Kobetichat theaboveaddress
(telephone619/431—9440).

SUPPLEMENTARY INFORMATION:
Background

Section4(b)(3)(A)of theEndangered
SpeciesActof 1973,asamended(16
U.S.C. 1533) (Act), requiresthatthe
Servicemakea finding onwhethera
petition to list, delistor reclassifya
speciespresentssubstantialscientificor
commercialinformation indicatingthat
thepetitionedactionmaybewarranted.
To themaximumextentpracticable,this
finding is to bepublishedpromptly in
the FederalRegister. The Service
determinesthatthesubjectpetition did
netpresentsubstantialinformation
indicatingthatthe requestedactionmay
bewarranted.

On August 10, 1992,theService
receiveda petition to list thescaled
duneBuprestidbeetle(Lepisrnadora
algodones)asanendangeredspecies.
Thepetitionwassubmittedby Dr.
CharlesBellamyof Escondido,
CaliforniaandwasdatedAugust 5,
1992.The petitionstatedthatL.
algodonesis imperiledbecauseits
currentdistributionis small,its
populationsizeis low, andits habitatis
beingdepletedanddegradedby off-
highwayvehicles(OHVs).

Thescaleddunebuprestidbeetlewas
first collectedin 1985 alongthewestern

edgeof theAlgodonesSandHills, near
Glamis, ImperialCounty,California
(Bellamy1992).Thebeetlewasfirst
describedin 1987by R.K. Velten(Velten
andBellamy1987).It is quite distinct
from otherbuprestidsin NorthAmerica
(Bellamy1992).Thespecieshasbeen
collectedfrom its typelocality every
yearsince1985.

Thescaleddunebuprestidbeetle
occupiesecotonalvegetationbetween
Sonorancreosotebushscruband
southerndunescrubalongtheperimeter
of theAlgodonesSandHills, anareaof
extensivesanddunesapproximately45
miles (70kilometers)in length.
Dominant shrubsin this habitatinclude
Larrea divaricata(creosote),Ephedra
sp.,andEriogonumdeserticola
(Imperialbuckwheat),A varietyof
perennialherbsasalsopresentin this
habitat.Adult beetleshavebeen
observedfeedingon Tiquila plicata
(plicatecoldenia),but no informationis
availableon larval hostsor thespecies’
populationbiology.

TheBureauof LandManagement
ownsthe landssupportingthebeetle.
Portionsof theAlgodonesSandHills are
heavily usedby OHVsandare
completelydenudedof vegetation.A
largeportion of thesandhills areclosed
to OHV use,andmuchof theopen
sectionof thedunesareunaffectedby
OHVs, becausetheareais not easily
accessible.

Dr. Bellamy(pers.comm. 1992)
suggestedthatthescaleddunebuprestid
is restrictedto asingle largecolony,
locatedin theclosedportion of the
dunes.He acknowledgethatseemingly
suitablehabitatexistsalongthe
perimeterof theAlgodonesSandHills.
Tiquila plicata. anadult food plant, is
commonalongtheperimeterof the
dunes.Dr. Bellamyindicatedthat much

oftheareahasnot beensurveyed
becauseit is inaccessiblewithout using
OHVs, which would potentially damage
thespecieshabitat.

The Servicehascarefullyreviewed
thepetitionandinterviewedDr.
Bellamy.Baseduponthis information,
theServicehasdeterminedthat
substantialinformationhasnotbeen
presentedindicating thatthelisting of
thescaleddunebuprestidmaybe
warranted.This finding is basedupona
lackof datafor thevastmajority of
apparentlysuitablehabitat,coupled
with alack of documentationof threats
facingthis species.
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